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In R v Waya the UK Supreme Court examined
the compatibility of the confiscation provisions
in the Proceeds of Crime Act 2002 (“POCA”) with
an individual’s right to the peaceful enjoyment
of property under the Human Rights Act 1998
(“HRA”), which incorporates the European
Convention on Human Rights into UK law. It
concluded that the courts should read into the
legislation a requirement that any confiscation
order should be proportionate.

POCA
Unlike previous statutory regimes, POCA gives the
court no discretion in determining the appropriate
level of a confiscation order. It lays down a rigid
framework. Confiscation proceedings must follow
three stages:
(i) The court must identify the benefit obtained by
the defendant from his criminal conduct. The
way in which this is determined will depend on
whether the defendant has a criminal lifestyle
or not.
(ii) The court will then determine the value of that
benefit. This can be either the value of the
property at the time it was obtained, or the
value at the time of the confiscation order.
(iii) Lastly, the court will assess the valuation of the
defendant’s current assets. The order will never
be in excess of what a defendant is deemed
capable of paying.

The Convention Right to Property
Article 1 of the First Protocol of the European
Convention (“A1P1”) gives everyone the right
to the peaceful enjoyment of their possessions.
This is not, of course, an absolute right. It may be
derogated in order “to secure the payment of taxes
or other contributions or penalties”.

of confiscation orders. As the court observed, “An
order which the judge would not have made as a
matter of discretion does not thereby ipso facto
become disproportionate.”

When will an order be
disproportionate?
The court cited the case of R v Morgan (2008)
EWCA Crim 1323 to demonstrate when the strict
application of POCA would be disproportionate.
In that case, a defendant had caused loss to a
single victim but had subsequently repaid almost
all the money and he was ready to reimburse the
remainder. Any further confiscation order in such
circumstances would be manifestly unjust. A
confiscation order, after all, is not obligatory when
a victim has brought or proposes bringing a civil
action against a defendant to recover his property.
It would be ridiculous to distinguish that situation
from a case where that property had already in fact
been returned by the defendant.
The Court of Appeal in R v Morgan had found the
situation constituted an abuse of process. It is more
appropriate to consider such cases as a breach of
proportionality. The Supreme Court noted that this
principle should apply to other instances where
the benefit has been fully restored:
“In such a case a confiscation order which
requires him to pay the same sum again does not
achieve the object of the legislation of removing
from the defendant his proceeds of crime, but
amounts simply to a further pecuniary penalty
– in any ordinary language a fine. It is for that
reason disproportionate.”
The Supreme Court also noted that where a
defendant induces someone to trade with him
through deception, but then gives full value for
the goods and services he obtains, the strict
application of the POCA provisions may need to
be tempered.

Nonetheless, the court made clear,
“there must be a reasonable relationship of
proportionality between the means employed
by the State in, inter alia, the deprivation of
property as a form of penalty, and the legitimate
aim which is sought to be realised by the
deprivation.”
The HRA requires that, wherever possible,
legislation is read in such a way as to be
compatible with Convention Rights, including
A1P1. Confiscation orders must, therefore, be
proportionate to the legitimate aim of POCA –
namely to recover the financial benefit obtained
through criminal conduct.
Where a confiscation order would otherwise be
disproportionate, a judge should adjust the order
accordingly. This should not be interpreted as
giving the judge a general discretion over the level

The limits of this principle
The court was keen to limit the implications of its
decision and it explicitly made clear that an order
may still be proportionate even when:
■■ It requires a defendant to pay the whole of a
sum which he obtained jointly with others;
■■ It requires several defendants each to pay a
sum which had been obtained, successively, by
each of them – for example, where one defendant pays another for criminal property;
■■ It requires a defendant to pay the whole of a
sum obtained through criminal conduct without
allowing him to offset the expenses of that
crime.
The court noted:
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“Although these propositions involve the
possibility of removing from the defendant by
way of confiscation order a sum larger than may
in fact represent his net proceeds of crime, they
are consistent with the statute’s objective and
represent proportionate means of achieving it.”

Cases involving criminal lifestyle
If a defendant is deemed to have a criminal
lifestyle, his benefit is not linked to any particular
crime. Rather, the figure is determined by applying
statutory assumptions that the assets he has or
which have passed through his hands in the last
six years came from a criminal source. These
assumptions can be rebutted. Additionally, they
should not be applied where there is a risk of
serious injustice to the defendant from doing so.
Consequently, because of these two safeguards,
it will be very rare for any criminal lifestyle
confiscation order to be disproportionate.

Conclusion
On the facts of Mr Waya’s case, the court did
not need to apply this principle. The correct
assessment of the benefit he had obtained from
a dishonestly obtained mortgage, which he had
subsequently entirely repaid, did not amount to
a disproportionate order. It remains to be seen,
therefore, how this principle of proportionality
will be applied in practice. It appears that whilst
this decision may help to temper some of the
most draconian features of POCA, it does not
significantly alter the fundamental landscape.
The concept of proportionality has currently been
confined to a very specific set of circumstances.
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